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Nancy Bonps, plaintiff in error, vs. ALLEN, Justice, admin- 
istrater, &c., defendant in error. 


The Act of 1856, Pamphlet 148, pointing out the mode of ascertaining the re- 
lief and support to which widows and orphans are entitled out of the estate 
of their deceased husbands and parents, &c., does not supersede or repeal 
the Act of 1850, Codd 297, allowing one hundred dollars worth of a deceased 
insolvent’s effects, for the welfare and comfort of his family. 


From Jackson county. Decided by Judge Hurcmms, 
February Term, 1858. 


This case came on in the Gourt below, upon an appeal 
from the Court of Ordinary of Jackson county, upon the 
petition of Nancy Bonds, as widow, to be allowed the sum 
of $100 out of the estate of her deceased husband, under 
the Act of the Legislature of the 23d of February, 1850, 
such estate being insolvent. 
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Upon the trial, it was admitted that the estate was insol- 
vent, and that there were many debts which would remain 
unpaid. It was also admitted that the widow had previous- 
ly applied to the Ordinary, and that he had appointed ap- 
praisers, who under the Act of the 19th of February, 1856, 
had set apart, from the estate, property, and effects, sufficient 
for the ample and liberal support of the widow and children, 
and also sufficient furniture for their use and comfort, and 
had returned a schedule of the same according to the Act. 

The Court below, reversed the judgment of the Ordinary, 
deciding that the widow was not entitled to the $100 worth 
of property under the Act of 1850, that Act having been re- 
pealed or superseded by the Act of 1856, which provides for 
the support and maintenance of the widow and children, out 
of insolvent as well as solvent estates, represented by exe- 
eutors or administrators, and secures the property and effects 
set apart for that purpose, from levy and sale for the debts 
of the deceased. 


To this decision, the widow filed her bill of exceptions as- 
signing the same as error. 


Pirrman & Hott, for the plaintiff in error. 
TuHuRMOND, contra. 
By the Court.—Lumrxin J. delivering the opinion. 


There is but a single question in this case, and that is, 
whether the one hundred dollars worth of a deceased insol- 
vent’s effects, allowed to the family, by the Act of 1850, 
Cobb 297, is taken away by the Act of 1856? Pamphlet 148. 

We have examined the two statutes carefully, and we are 
unable to discover any.conflict between them, so as to make 
the latter operate as a repeal of the former, by necessary im- 
plication. It is not pretended that it is a case of express re- 


peal. 
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The first Act passed upon this subject, was in 1838, Cobd 
296. That Act purported to be as it was, for the relief and 
support of widows and orphans out of the estates of their 
deceased husbandand parents. Then follow two Acts, passed 
in 1850, upon the same subject; the one dated the 22d and 
the other the 23d of February, of that year. The. Act al- 
lowing the one hundred dollars is last in point of time. And 
it is declared in the 3d section of that Act, that nothing con- 
tained in it shall be so construed as to take from widows and 
orphans any property and rights then allowed to them by 
law. Cobb 298. 

And why I ask, should the Act of 1856, be so construed 
as to take from widows and orphans any property or right 
theretofore allowed them by law? That is to say, to take 
from them the one hundred dollars previously allowed by the 
Act of 1850? But furthermore, does not purport, like its 
predecessors, to provide for the maintenance of widows and 
orphans. It is an Act merely “to point out the mode of as- 
certaining the relief to which widows and orphans are enti- 
tled, out of the estates of their deceased husbands and pa- 
rents, in cases where letters testamentary or of administra- 
tion shall thereafter be granted, and for other purposes.” 

Thus it will be perceived, that the main object of the law 
was to provide a remedy for a case not covered by the previ- 
ous legislation upon this subject. And while I adhere to the 
opinion uniformly maintained by this Court, that the general 
words, “and for other purposes,” are sufficiently broad to 
authorize any alteration of the existing laws, yet it is appa- 
rent from reading the Act, that no such change was contem- 
plated as that contended for by the learned counsel for the 
defendant in error in this case. 

And this reminds me that I owe an explanation to the 
counsel, who argued the case of the Bibb County Loan As- 
sociation vs. Richards, 21 Ga: Rep. 592. The only consti- 
«tational question I considered in my opinion in that case, 
was, whether an Act of the Legislature incorporating that 
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association, by their Constitution and by-laws, without the 
same being embodied in the Act, was valid? And if the 
point was made by the distinguished counsel who argued 
that case in behalf of the defendant in error, that the Act 
was void, because the words in the title “and for other pur- 
poses,” were not a eompliance with the Constitution of the 
State, which forbids any law or ordinance to pass containing 
any matter different from what is expressed in the title, it 
wholly escaped my notice. I find no such proposition upon 
the brief; and I take it for granted, that no such objection 
was made. It had been too long settled to be considered an 
open question in this Court. 
One word in conclusion, and I am done with this case- 
In favor of the families of insolvent debtors, as well as in 
kindness to poor debtors themselves, the Legislature are from 
i time to time making provision. Every few years they add 
something to the stock to be saved from the wreck, whether 
the policy be wise or not, it does not become me to express 
| an opinion. It is enough for the Court to know, that such is 
the manifest will of the people, as declared from time to time, 
through their representatives, and it is our duty to carry out 
these enactments in the spirit in which they were made. 


Judgment reversed. 





James C. Mircuett, plaintiff in error, vs. James L. Griime- 
pre, defendant in error. . 


A recovery in an action of covenant for a breach of warranty of the soundnese of a 
slave, may be pleaded in bar of a second action for a false warranty of soundness 
ofthe same slave, on the same sale. 
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Case, from Franklin county. Decided by Judge Hurca- 
ins, April Term, 1858. 


For statement of this case, see opinion of the Court. 


AxerMAN & Cooper, for plaintiff in error. 


W. H. Hutt; and G, Hittyer, for defendant in error. 


By the Court—McDona tn, J. delivering the opinion. 


This case comes up from the Superior Court of the county 
of Franklin, on a demurrer to the defendant’s plea. It ap- 
pears, that on the fourteenth day of October, eighteen hundred 
and fifty-one, the defendant sold to the plaintiff three ne- 
groes, for which the plaintiff paid him twelve hundred dol- 
lars. The defendant executed to the plaintiff a bill of sale, 
under seal, fer the negroes, and warranted them to be sound 
and well in body and mind. 

One of the negroes having been unsound at the time of the 
sale and warranty, the plaintiff sued the defendant in an ac- 
tion of covenant, alleging, as a breach of the covenant, that 
the said negro was, at the time of said warranty, unsound 
in body, and wholly unfit for labor, or service, and became 
and was of no value or use whatever to the plaintiff; and 
that the defendant had wholly neglected and refused to make 
compensation to the plaintiff for the said injury. On the 
trial of that cause, at April Term, 1885, of Franklin Superi- 
or Court, the jury rendered a verdict in favor of the plaintiff, 
for the sum of four hundred and fifty dollars, on which judg- 
ment was entered up. 

The plaintiff sued the defendant in a second action, re- 
turnable to the October Term, 1855, of the same Court, for a 
false warranty in the same sale of the negroes, but suing ad- 
ditionally for the recovery of the physician’s bill, expenses 
of nursing, &c.,of the negro when sick, as damages not 
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claimed in the formeraction. The defendant pleaded the for- 
mer recovery in barof this action. At October Term, 1857, the 
demurrer was argued, or as expressed in the record, the ques- 
tion was argued “whether the former recovery, pleaded in 
bar by the defendant, was conclusive against the plaintiff in 
this action.” The Court decided that the former recovery 
was a bar, but desiring to hear further argument, an agree- 
ment was entered into by the counsel, and entered on the 
minutes, that a nonsuit should be awarded, with leave to the 
plaintiff to reinstate the case on the ground of error in the 
said decision, and that the motion be considered as made 
and stand for argument at the then next Term of the 
Court. At the succeeding Term of the Court, to-wit, at April 
Term, 1858, argument was heard by the Court, and the mo- 
tion to reinstate was refused, and the case was ordered to be 
dismissed, on the ground that the second action was for the 
same breach of warranty for which the recovery had been 
had. To this decision the plaintiff's counsel excepted, on 
three several grounds, to-wit: 

Ist. That the Court erred in deciding thatthe second action 
was for the same breach of warranty as that on which the 
former judgment was founded, 

2d. That the Court erred in sustaining the defendant’s 
plea of former recovery in bar of the second action. 

3d. That the Court erred in ordering the case to be dis- 
missed. 

The second suit was brought originally for the recovery 
of a sum of money which the plaintiff had to pay to William 
W. Mitchell, to whom he had resold one of the said negroes, 
with a warranty of soundness, At asubsequent Term of the 
Court, the declaration was amended, alleging fraud in the 
sale of the negro, by the false and fraudulent representations 
of the defendant to the plaintiff, of the sounduess of the ne- 
gto, when he knew that she was unsound. The plaintiff 
avers, in his said amended declaration, that “at the time of 
the purchase of ine said slave from the defendant, and lorg 
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before, she was not sound, but was, and had been long un- 
sound and seriously afflicted, &c., &c., and still is afflicted as 
aforesaid, and is of no value;” afl which is and was, at and 
before the time aforesaid, well known as aforesaid to the de- 
fendant; by means of which afflictions, unsoundness and 
diseases of the said slave, she became and was, at the time 
aforesaid, sick, and has been and still is confined to her 
house and hed; and the plaintiff was and has been forced, 
and necessarily compelled to pay, lay out and expend divers 
large sums of money, to-wit, the sum first aforesaid in and 
about the nursing, feeding, clothing and taking care of said 
negro slave, and in physician’s bills, in trying to have her 
cured of the diseases and sickness aforesaid, &c.” Taking 
the record for our guide, the second suit is brought for the 
recovery of the value of the diseased slave, and for the ex- 
penses of nursing, feeding, clothing, and taking care of her, 
and for the physician’s bill. The damage sustained by the 
plaintiff, on account of the diseased condition of the negro, at 
the time of the sale, was recovered in the former action, but 
there was no allegation of damage, in that case, resulting from 


_ the sickness of the negro, such as are set forth in the second 


action, and it is insisted that the plaintiff is not barred 
from the recovery of these damages in this action, There 
was no offer by the plaintiff to rescind the contract, Three 
negroes were sold together, for a gross sum, and embraced 
in the same written contract. The warranty extended alike 
toallofthem. Ifthe plaintiff wished to rescind the con- 
tract, as it was oneand entire, he ought to have offered to re- 
turn all the negroes, and demanded the return of the conside- 
ration money. Hedidnot doit. He did not offer to return 
the diseased negro; upon which offer, however, he would 
not have been entitled to a rescission of the contract, for it 
could not have been rescinded in part, by one of the parties 
only. The first action,then, was fora breach of the war- 
ranty, claiming damages for the injury the plaintiff had sus- 
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tained by said breach. He recovered them. It is not ne- 
cessary to go into the enquiry if he could have recovered 
more, if he had averred, that in consequence of the breach, 
he had been put to the expense of feeding, clothing and nur- 
sing the negro when she was sick, and of paying medical 
bills, It is sufficient to say that, in modern practice, when- 
ever such expenses may be recovered in cases of a false war- 
ranty, they may be recovered equally and to the same extent 
on an express warranty without fraud. In both cases the 
vendor may rescind the contract by returning the property 
within a reasonable time after the purchase, and in each 
case, he may recover damages for the expenses named, and 
the evidence offered in proof of them must necessarily be the 
the same. The first action was brought on the express war- 
ranty, and the present action on a false warranty of the sound- 
ness of the same negroes on the identical sale. The war- 
ranty is the same, but the plaintiff seeks, in the latter action, 
to increase the damages by the averment of fraud in the 
warranty. The fact that there was fraud, ifit were so, can- 
not add to the expense of feeding, clothing and nursing the 
sick negro, nor can it add to the amount of the physician’s 
bill. These expenses the plaintiff might have recovered in 
the former action, if he could make proof to entitle him to 
them in thisaction, and he must not be allowed to sue on the 
same identical demand. If this were permitted, he might 
bring several distinct actions for each particular item in the 
sum of items which constitutes the aggregate damage for the 
breach of a single contract, viz; one suit for the loss of the 
service of the negro, one for her diminished value, another 
for nursing her, andsoon. This must not be allowed, 

It was said in argument, that this Court had decided in 
Badgett vs. Broughton, 1 Kelly 592, that the measure of dam- 
ages in an action of covenant for a breach of warranty of the 
soundness of a slave, is the difference between the price paid, 
and the value of the slave in her unsound condition; and 
that, therefore, the expenses sued for now could not have 
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been recovered in the former action. That decision was 
made on the facts of that particular case. There was no 
claim of damage except for the loss of the slave, who; had 
died. 

The expenses of medical attendance, nursing, &c., were 
rot sued for, and not asked on the trial, and this Court, in de- 
livering its opinion, was particular to say, that if the jury had 
found a special verdict, setting forth the facts as stated in the 
record, “ the measure of damages would have been, in judg- 
ment of the law, a¢ least to the extent stated by the Court to 
the jury,” which is that stated above. It was not decided 
that if sued for, other damages could not have been recover- 
ed. The contrary is implied. 

It is unnecessary to decide, that in cases of false warranty, 
damages ef some description may not be recovered, to which 
the plaintiff would not be entitled when the warranty was 
made in good faith, and without mixture’ of fraud. But we 
do hold, that where damages resulting from the breach of the 
warranty, are ofa sort that may be recovered in either form 
of action, the recovery in one will bar the plaintiff’s right to 
suein a second action. The evidence of the damage in that 
respect, must necessarily be the same in both actions, and it 
is the plaintiff’s own fault if he omitted averments in his de- 
claration, which were necessary to admit proof of them. The 
defendant must not be harrassed with a multitude of suits 
growing out of the same cause of actions, 

The order or judgment of the Court dismissing the action, 
was simply an act of supererogation. The cause was al- 
ready out of Court by the judgment of nonsuit, and plain- 
tif’s motion was to set aside the nonsuit, and reinstate the 
case. 

Judgment affirmed. 
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Executors of James Nolan, plaintiffs in error, vs. James N. 
Botton and others, defendants in error, 


A testator used this language in his will, “it is my will and desire, that at the divis- 
ion of my property, each one,” (legatee,) “shall be charged with, and account for 
in said division, all money or property they have receivedfrom me, so as to make 
them share equally in the property to be divided, and in advances.” 


Held, that the legatees were bound to account for all money “received” by them, as 
much that received by them, asa loan, as that received by them, as an advance- 
ment. 


Equity, from Wilkes county. Decided by Judge Thomas, 
March Term, 1858. 


The bill of complaint in this case wasfiled by James N. 
Boltonand others, legatees under the will of James Nolan de- 
ceased, against John West and another, executors under the 
said will for an account. 

The testator James Nolan, in the last item of his will, 
after appointing his executors proceeded as follows, “and it 
is my will and desire that at the division of my property each 
one shall be charged with and account for in said division all 
money or property they have received from me, so as to make 
them share equally in the property to be divided and in ad- 
vances.” 

During his lifetime the testator had advanced to his son-in 
law Charles L. Bolton, divers sums of money for which he 
held Bolton’s notes and receipts, at the time of his death, and 
the question was, whether the complainants should account 
for these notes and receipts as advances under the above 
clause in the will, in the division of the testator’s property. 

The respondents submitted the following evidence to show 
the liability of the complainants, to account for these notes 
and receipts of Charles L. Bolton. 

John IH. Dyson, who testified that he wrote the will of 
Nolan, 12th of June 1856, The instructions to 41m by Nolan 
were to put in the will, that Polly Bolton’s children were to 
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be charged with the amounts of money he had let Col. Bol- 
ton have. In drawing the will at first, this was left out. Af- 
ter it was first drawn and read over to him, he said you have 
left it out, that he believed with West there would be no dif- 
ficulty, but with Bolton he knew there would be, unless it 
was plainly stated in the will. He asked me if the laws of 
the State would not make them account foradvances, to which 
witness replied that he thought not, unless so stated in the 
will when a man made his will. He said nothing about in- 
tending these notes and claim on Col. B. originally as ad- 
vances, nothing about Col. Bolton ever agreeing they should 
be advances; nothing about Col. Bolton’s owing him, but said 
there was a bundle of old papers in his possession which 
would show what money he had let Col. Bolton have. Ina 
will written some 12 or 15 years since, Mr. Nolan provided that 
Col. Bolton was to account for money he(Nolan) had let Col. 
Bolton have. Mr. Nolan frequently and uniformly spoke of 
the money hehad let Bolton have—never as money owing by 
Bolton. 

Complainants, counsel requested the Court to strike out all 
the testimony, as not making out a case against the complain- 
ants. This motion was overruled by the Court. 

The Court charged the jury as follows: “ Gentlemen of the 
jury, as a general rule, money evidenced by promissory notes 
cannot be considered as an advancement; and in order to 
change it from a debt to an advancement you must believe, 
from the testimony, that it either was a gift by agreement, at 
the time the respective notes were received, or became so 
subsequently by agreement.” 

“ Further, the Court charges you that at the time the will 
was written, if the notes remained debts up to that time, they 
were not changed by the testator in the will, from a debt to 
an advancement.” 

“ I'he respondents have specially requested me to charge 
you as follows, that the jury should deduct from the portion 

VOL, XxXV.— 23, 
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of these complainants, whatever sums of money may have 
passed, from time to time, into the hands of Bolton, from No- 
lan; whether notes were taken for such sums or not, which 
I refuse to do.” 

“ Further respondents request me to charge, that when a 
man uses a word having a legal meaning, he is presumed to 
use it in that sense, when speaking of Jegal matters, unless a 
contrary meaning appears, and if Nolan said these notes in 
controversy were advances to Bolton, he is to be presumed, un- 
less the contrary appears, to have used the word “advances” in 
its legal sense, and it is to be understood, unless the contrary 
appears, that all had been done which was necessary to be 
done, in order to constitute them advances! which I refuse 
to do. Further, respondents request me to charge, that the 
jury have a right to consider all the circumstances of the case, 
if proven, such as the relation of the parties, the date of the 
notes, their being out of date, the permitting C. L. Bolton to 
leave the State, the terms in which Nolan spoke of the papers 
in order to ascertain whether the notes were memoranda of 
advancements originally, or whether the notes were subse- 
quently arranged by Nolan and Bolton, to stand for ‘advance- 
ments’, which I charge to be the law.” 

The Jury returned a verdict for the complainants: that they 
were not bound to account for the notes and receipts offered 
in evidence ; and the respondents filed their billof exceptions 
assigning the same as error. 


Reese, for plaintiffs in error. 


Barnett & Tuomas, contra. 


By the Court.—Bennine, J. delivering the opinion. 


What was it that the testator meant the legatees to “ be 
charged with and account for.” The defendants in error, 
say, that it was only gifts—advancemenits ; that it was not 


loans, 
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His words are: “ it is my will and desire that at the divis- 
ion of my property, each one shall be charged with, and ac- 
count for, in said division, all money, or property they have 
received from me, so as to make them share equally in the 
property to be divided, and in advances.” 

First, let us take the words, ending with “me.” 

“ All money or property they have received from me,” is 
an expression which, taken by itself, is broad enough to in- 
clude all money or property that had proceeded from the tes- 
tator to the legatees, whether it had proceeded as a gift, or as 
a loan. In a gift, the thing given, is ‘‘received” by the donee , 
in a loan, the thing loaned is “received” by the borrower, 
Received, may be equally predicated of both a gift and a 
loan. 

It is the clear import, then, of the words ending with “ me,” 
that the legatees were to account for whatever they had receiv- 
ed from the testator, whether they had received it as a gift, or, 
asa loan. It follows, therefore, that they must account for 
whatever they received from him unless the subsequent words, 
by an import at least equally clear, relieves them from the 
duty of accounting for some part, or the whole, of what they 
may have so received. 

Let us then go to the subsequent words. Do they, to any 
extent, relieve the legatees from: this duty ? 

Those words are “so as to make them share equally in the 
property to be divided and in advances.” 

The word advances means, say the counsel for the defen- 
ants, gifts—advancements ; and does not mean loans; and, 
thence it follows, they insist, that the testator, notwithstand- 
ing the breadth of his first words,could not have meant the 
legatees to account for loans. 

But, in the first place, the word, “ advances,’ when taken 
in its strict legal sense, does not mean gifts—advancements, 
and does mean asort of loan; and when taken in its ordin- 
ary and usual sense, includes both loans and gifts—loans more 
readily, perhaps, than gifts. 














356 SUPREME COURT OF GEORGIA. 





Ex’ors of Nolan vs. Bolton, et al. 





“ ApvANCES, contracts, are said to take place, when a factor 
or agent pays to his principal, a sum of money, on the credit 
of goods belonging to the principal, which are placed, or are 
to be placed, in the possession of the factor oragent, in order 
to reimburse himself out of the proceeds of the sale.” Bouv. 
Law Dic. This gives the strict legal sense of “ advances ;” 
and according to this, advances are Joans, and nothing more. 

“ ADVANCEMENT, is that which is given by a father to his 
child, or presumptive heir, by anticipation of what he might 
inherit.” Jd. This is the strict legal sense of advancement ; 
and it shows that advancements, and advances, when both 
words are taken in their strict legal sense, mean quite differ- 
ent things, the former, gifts; the latter, loans. 

In ordinary usuage, what is the sense of “ advances ?” 

It is in every body’s mouth to say, that a man obtained an 
advance on his cotton, or on his watch, or on his own note, 
and the meaning is, that the man was accommodated with 
a loan on the security of the cotton, the watch, or the note. 

“ Apvance,” “6, A giving before hand; a furnishing of 
something, on contract, before an equivalent is received. 7. 
A furnishing of money or goods for others, in expectation of 
reimbursement; or the property so furnished.” Webdster’s 
Dic. 

In ordinary usage, therefore, the word, advances, includes 
loans, and, perhaps, gifts. The counsel for the defendants, 
however, admit that it includes gifts; they say, it includes 
nothing else. 

Whether, then, we take the word according to its meaning 
in law, or, according to its meaning in common usage, We 
must say, that the word includes Joans as well as gifts. 

More ; we must say the same, if we take the word in the 
sense in which, according to the testimony, the testator actu- 
ally used it. 

According to the testimony, he meant the Bolton children 
to account for the money represented by the “ bundle of old 
papers.” Now, admit that the money represented by those 
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old papers, was loaned money, as the counsel for those chil- 
dren say, then, it must follow, the testimony being the crite- 
rion that he meant the children to account for/oaned money, 

And, in the second place, suppose it true, that the word, 
advances, as used in the will, does mean advancements, and 
does not mean loans, yet is it true, that it thence follows ne- 
cessarily, that so much of the meaning of the previous words, 
as requires loans to be accounted for, is cancelled ? 

I think not. 

The word, advances, is found in connection with the 
words, “the property to be divided,” the whole expression 
being, “so as to make them share equally in the property to 
be divided, and in advances.” 

Is not the money the testator had due him on loan, to be 
included in the words, “the property to be divided?” They 
are certainly capable of including such money. 

I think so. ; 

And then, is it the dictate of reason, that the testator should 
wish his children to account for what was theirs, advance- 
ments, rather than for what was his, loans, 

The testator may well have meant by the two terms taken 
together, “the property to be divided,” and “ advances,” to 
cover all the ground which he had previously covered by the 
words, “all money or property they have received from me.” 

[1.] Upon the whole, then, we think, that the subsequent 
words do not as clearly import, that loans were not to be ac- 
counted for, as the prior words import that both loans and 
gifts were to be accounted for; and, consequently, we think 
that the subsequent words did not neutralize the prior words, 
The prior words not being neutralized, it follows, that they 
must have their full effect. And to have their full effect, the 
Bolton children must account for loans, as well as for ad- 
vancements, We think, they will have to account for both, 

This being our conclusion, it must follow, that we think 
the following charge erroneous, 

‘Further, the Court charges you, that the time the will was 
written, if the notes remained debts up to that time, they 
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were not changed by the testator in the will from a debt to 
an advancement.” 

What the Court meant by this charge, was, that if what the 
notes represented in the beginning were debts, and if those 
debts remained debts up to the making of the will, (that is, if 
they were not changed by the joint act of the testator and 
Bolton, into advancements,) the children of Bolton, were not 
bound to account for them. 

If the testator meant those children to account for them, 
whether they were debts or advancements, as we have come to 
the conclusion that he did, then the children were bound to ac- 
count for them, whether they remained in the form of debts, 
or were changed into the form of advancements. That the 
testator had the right to give his bequests on what terms he 
pleased, nobody will dispute. He might,therefore, give them, 
on the terms, that the legatees should account for money lent 
to them, or to their father. 

What has been said, sufficiently disposes of the other 
charges, and the refusals to charge. 

A single question remains, though it is not a question 
which the case,in the view that has been taken of it, requires 
to be decided. 

Was the parol evidence admissible? Even if it was not 
admissible, there ought to be a new trial, as there was an 
error in the charge. But we are strongly inclined to think, 
that it was admissible. 

In the view we take of the will, it is not true, that this evi- 
denee contradicted the will. The words of the will were 
broad enough to cover both loans and advancements, and to 
require an account of both. The parol evidence showed, 
that what the notes represented, was to be accounted for, 
whether what they represented, were loans or advancements, 
Here was no conflict between the parol evidence, and the 
words of the will. 

Nor is it true, as we strongly incline to think, that the 
evidences being of the sayings of the testator, made it inad- 
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missible. The sayings were uttered at the time of the mak- 
ing of the will, and in connection with the act of making the 
will, They, therefore, were a part of that act, a part of the 
res geste. Solthink. Then, they were sayings against in- 
terest, if the counsel for the defendants are right in contending 
that they goto show, thatthe notes represented advancements. 

Advancements are gifts; and it is less to a man’s interest, 
to admit a thing to be a gift, than itis to admitit to be a loan 
even though as a loan, it may be barred by the statute of lim- 
itations. 

There can be no motive, in a matter of this sort, for a tes- 
tator to say what is not true. If he wants to withhold his 
property from any one, he can do it, with or without a rea- 


son. 
Judgment reversed. 





Henry Freeman, plaintiff in error, vs. Taomas B, NorwE.r, 
defendant in error. 


If, in trover and bail under the Act of 1821, the defendant proves unable to 
give the bond, and the plaintiff gives it, and receives possession ofthe negroes, 
and then dismisses his action, and fails to restore the negroes to the defend- 
ant, such dismissal and failure amount to a breach of his bond,—Bgnnine J. 


Trover, from Lincoln county. Decided by Judge Tuomas, 
April Term, 1858. 


An action was brought in the Court below by Thomas B. 
Norwell, against Henry Freeman, to recover the penalty un- 
der a bond, on account of the breach of the condition of the 
said bond. 

The condition of the bond was as follows: 

“ The condition of the above obligation is such, that where- 
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as, the said Yancey G, Freeman, committee as aforesaid, did 
commence his action of trover against the said Thomas B. 
Norwell, returnable to the March Term of the Superior 
Court of said county, 1857, for three certain slaves, to-wit: 
Jane, a woman about thirty-eight years of age, of dark com- 
plexion, and Crese, a woman about twenty-eight years old, 
and her boy child (name not known,) about five years old, of 
the value of $1,600; and the said Thomas B. Norwell hav- 
ing failed and refused to give bond and security for the forth- 
coming of said negroes, according to law. Now, should the 
said Yancy G. Freeman, well and truly produce said ne- 
groes to answer such judgment, execution or decree, as may 
be issued or rendered in the case, and well and truly pay the 
eventual condemnation money recovered in said case, then 
this obligation to be void, else to remain in full force and 
virtue.’ 

The plaintiff in his declaration, after setting out the above 
condition, stated that the condition of the bond had been 
violated; the said Yancy G. Freeman, for whom, and with 
whom the said Henry Freeman became jointly and severally 
bound, having dismissed his action of trover, and had judg- 
ment of dismissal entered on the minutes of the said Court, 
and a judgment for the costs of said suit rendered against 
him, on the 24th day of March, 1858; and that on the 2d 
day of April, 1858, he (the plaintiff,) demanded the said ne- 
groes, and the said Henry Freeman refused to deliver the 
same, having previously removed them to the State of South 
Carolina, the residence of the principal, in order to prevent 
the plaintiff from recovering the same, according to his un- 
dertaking. 

To this declaration, the defendant demurred, on the ground 
that the same was not sufficient in law to enable the plain- 
tiff to maintain his action. 

After argument, the Court overruled the demurrer, and the 
defendant excepted, and filed his bill of exceptions, assign- 
ing the same as error. 
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REEsE, contra. 






By the Court.—Bennine, J. delivering the opinion. 





Norwell, the defendant in the original action, having fail- 
ed to give the bond required to be given by the Act, (of 1821,) 
Yancy G. Freeman, the plaintiff in that action, gave it, and 
thereupon, received the possession of the negroes for which 
the action was brought, Yancy G. Freeman then dismissed 
his action, (a judgment of dismissal being entered,) and, in- 
stead of restoring the negroes to Norwell, held on to them. 

Was this a breagh of that condition of his bond, which 
required, that he should “produce said negroes, to answer 
such judgment, execution, or decree,. as” might “be issued 
or rendered in the case ?” 

I think that it was. I think, that the judgment of dismis- 
sal by itself, gave to Norwell the right to an immediate resti- 
tution of the negroes, and rendered it the duty of Freeman, 
to make the restitution. This, I think, was the legal effect 
of the judgment. 

Such, I understand to be the effect of the reversal of a 
judgment under which money has been paid. “If judgment 
be reversed, the party shall be restored to all that he has lost 
by occasion of the judgment; anda writ of restitution shall 
be awarded. When the plaintiff has execution, and the mo- 
ney is levied and paid, and the judgment is afterwards re- 
versed, there, because it appears on the record, that the mo- 
ney is paid, the party, we have seen, shall have restitution 
without a scire facias ; for there is a certainty of what was 
lost: otherwise where it was levied but not paid; for there 
must then be a scirefacias, suggesting the matter of fact, 
viz: the sum levied, &c.” 2 Tidd’s Pr. 1186. 

Here, it seems, that the right to have restitution on the one 
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part, and the duty to make it it on n the other, is the direct result 
of the mere judgment of reversal, per se. 

Indeed, I believe, that we are all agreed, that the judgment 
of dismissal did have the effect, to confer on Norwell the 
right to an immediate restoration of the negroes, and to im- 
pose on Freeman the duty of making that restoration. 

Freeman failed to restore them, was not that a failure to 
“ produce” them ‘‘to answer” the “judgment” “rendered in 
the case?” I think it was, The judgment of dismissal in 
legal effect, said to Freeman, restore the negroes. He failed 
to restore them. This was failing to produce the negroes, 
to answer the judgment. 

I think, then, that the judgment of dismissal, followed by 
the failure to restore, was a breach of the condition of the 
bond; and therefore, that the demurrer‘to the declaration, 
was well overruled by the Court below. 

I admit, that Norwell might have entered up a judgment 
for restitution against Freeman, or have had a writ of resti- 
tution against him without entering up such a judgment; 
but, I think, that there was no necessity for Norwell’s doing 
either, in order to make it his right to have, and Freeman’s 
duty to render restitution; this right and this duty, having 
already, as I conceive, resulted from the judgment of dis- 
missal. Indeed, if they had not, Norwell could not be en- 
titled to enter up judgment of restitution, or entitled to cause 
to be issued, the writ of restitution without entering up such 
a judgment; the title to do either, depending entirely upon 
such right as he derived from the judgment of dismissal. 

Judge McDonald thinks, if I understand him aright, that 
a judgment of restitution, or, at least, a writ of restitution, 
was necessary, before there could be a breach of the condi- 
tion. 

I have given my reasons for thinking neither necessary. 
I think, that requiring either, in cases ‘of this kind, would 
also be ineapedient. If either were required, it would also 
be necessary to require, that it should be founded on notice 
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to the party in possession; otherwise requiring it, would be 
worthless to him; and in many cases, as in this, (according 
to the declaration which is admitted by the demurrer,) he 
would be out of the State, beyond the reach of notice. In 
such cases therefore, requiring a notice, would be denying 
redress; and that would, practically, be taking part with one 
who, armed with his wealth alone, has abused the very law 
itself, to wrench from the hand of poverty, what is, per- 
haps, its all. 
I think the judgment ought to be affirmed. 


Judgment affirmed. 
Lumpxrn, J. concurred. 
McDonatp, J. dissenting. 


Yancy G. Freeman, committee of the person and property 
of Franklin Freeman, a lunatic, commenced an action of 
trover against Thomas B. Norwell, in the Superior Court of 
Wilkes county, returnable to March Term, 1857, of the said 
Court, for the recovery of three slaves. The said Norwell 
having failed and refused to enter into bond and security to 
have the said slaves forth-coming to answer such judgment, 
execution or decree as might be rendered in the case, accord- 
ing to law; the plaintiff, Yancy G. Freeman, entered into 
bond with securities, conditioned to be void if he should 
“well and truly produce said negroes to answer such judg- 
ment, execution or decree as may be issued or rendered in 
the case, and well and truly pay the eventual condemnation 
money recovered in said case.” 

Thomas B, Norwell instituted suit on said bond against 
Henry Freeman, security of said Yancy G. to said bond, re- 
turnable to April Term, 1858, of the Superior Court of Lin- 
coln county, setting forth the above facts and setting out the 
bond substantially, and annexing a copy to his petition. He 
avers a breach of the condition of the bond in the following 
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words, to-wit: “and which condition has been violated thus: 
At March Term, 1858, of the Superior Court of said county,” 
(Wilkes) “said Yancy G, Freeman for whom and with whom 
said Henry Freeman,” (the surety) “became jointly and sev- 
erally bound, dismissed his said action of trover, and had 
judgment of dismissal entered on the minutes of said Court, 
and a judgment for the costs of said suit rendered against 
him on the 24th day of March, 1858, and on the third day 
of April, 1858, on demand of your petitioner for said ne- 
groes, said Henry Freeman refused to deliver the same to 
your petitioner, having previously removed the same to the 
State of South Carolina, the residence of the principal, in 
order to prevent your petitioner from recovering the same, 
according to his said undertaking, and thereby broke the 
condition of said bond, as your petitioner avers,” 

The defendant appeared and demurred to the plaintifi’s 
declaration. The Court overruled the demurrer and the de- 
fendant excepted. 

To the judgment of this Court sustaining the decision of 
the Court below, I dissent. 

This is an action at law under Jones’ Form of Pleadings, 
for the recovery of damages for the breach of the condition 
of a bond. The plaintiff, according to the practice of our 
Courts, has assigned, in his declaration, the breaches of the 
condition of the bond on which he relies for a recovery. 
There was no suit against Yancy G, Freeman, for whom 
Henry Freeman was surety. These was no judgment, exe- 
cution or decree, issued in the case against him, except a 
judgment for the costs, and there is no averment that they 
were not paid. There was no condemnation money recov- 
ered from Yancy G. Freeman in the case on which the bond 
was given, nor was it possible that any could be recovered 
from him in that case. The surety alone is sued and he is 
bound by the letter of his contracts. But if such were not 
the case, the most free construction of his undertaking in 
the bond, could not hold him bound for the production of 
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the negroes to answer a judgment for the costs of a dismiss- 
ed action. 

The Court is of opinion that the voluntary dismissal of 
the action and the judgment for the costs of the suit entered 
thereon is, in effect, a judgment for the restitution of the 
property, which was turned over to the plaintiff. I can- 
not so regard it. The judgment rendered, was an ordi- 
nary judgment for costs, and when the costs are paid the 
judgment is satisfied and the bond imposes no obliga- 
tion on the party or his surety to produce the negroes to 
answer a satisfied judgment. But it is said to be a judg- 
ment for the restitution of the property to the defendant, 
which the plaintiff has wrongfully obtained from him un- 
der color of legal process. I cannot think so. I cannot 
make a judgment for costs, a judgment for restitution. They 
are essentially distinct. If the judgment for costs be a judg- 
ment of restitution, a process should go to the Sheriff to 
make restitution. What kind of process would the Clerk 
issue in such case? 

This case is likened to the case of a writ of restitution 
awarded to a party in England, who obtains a reversal of a 
judgment which has been executed. I cannot see the analo- 
gy. This is a proceeding upon a contract, a bond containing 
stipulations, It is a suit at law in which the parties are 
bound down by their contract. The defendant has a right 
to call for the judgment, execution or decree, or the judgment 
for eventual condemnation money, to answer which his 
principal was bound to produce the negroes. That must be 
tried by the record, and confessedly there is none save a judg- 
ment for costs; there can be no judgment by inference or im- 
plication. The parties certainly did not stipulate to produce 
the negroes to answer a judgment for costs. 

But what is there in the plaintiff’s petition or declaration, 
which shows that the plaintiff is entitled to the restitution of 
the negroes, or that they were ever in his possession ? 
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It does not appear that an affidavit was made by the plain- 
tiff requiring the defendant to enter into a recognizance with 
surety for the forth-coming of the negroes to answer any 
judgment, execution or decree, and that a process’ or order 
was given to the Sheriff requiring him to take it, or that it 
was in consequence of the defendant’s failure to enter into 
such recognizance, that the negroes were taken from his pos- 
session and placed in the possession of the plaintiff.’ If we are 
to arrive at the conclusion that such was the fact, we must 
do it by argument and inference, for we are not informed of 
it by averments in the declaration. 

It was asked in argument if the party is to be left with- 
out a remedy? It is sufficient for me to say that in my 
judgment; he is not entitled to the remedy sought in the re- 
cord, according to the facts which the record presents. But 
I will say it may be possible, that if the defendant had ap- 
plied to the Court below, upon the dismissal of the plaintiffs 
action on his own motion, it would have ordered the plaintiff 
to restore to the defendant the slaves sued for, if they were 
indeed obtained from him in the manner alleged in the ar- 
gument, but which does not appear in the record. The 
Court might have held, on such an application, that the plain- 
tiff could not be allowed to use its process to obtain surrep- 
titious!y, the possession of property, without a trial of the title, 
which it was the main object of the statute, under which the 
proceeding was had, to prevent. If the Court had so order- 
ed, that order might have been held a sufficient judgment 
under the terms of the bond for the foundation of a suit, if 
the negroes had not been produced to answer it. I state 
these things supposititiously, because the case does not call 
for a decision upon the matters suggested. But a mere order 
or judgment to restore the property, would not afford the 
party a full or complete remedy for the injury done him, for 
he would be entitled to the hire. Hence perhaps, the an- 
cient writ of restitution, awarded by the Court on the rever- 
sal-of a judgment, might furnish a guide for a proceeding 
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which would enable the party to obtain hiswights, By that 
writ the party was not in all cases restored to his property, 
for it may have been sold to a third person under a writ of 
Jfieri facias, but in that case he would be entitled to the mo- 
ney for which it was sold; and if the property had been 
delivered to the plaintiff upon an e/egit, the defendant would 
be entitled to a restitution of the property and the profits 
made during the possession of it by the plaintiff The writ 
of restitution directs an enquiry into the profits made by the 
plaintiff from the property. Cro. Jac. 246, 698. 

But I apprehend that, if the plaintiff had in such case in 
England, entered into a bond to account for profits, ascer- 
tained upon enquiry under a writ of restitution, an English 
Court would not hold that there was a breach of the bond, 
if no writ of restitution had been awarded. 

Is it not probable that the Legislature may have intended, 
that in case where bail might be required, the defendant, 
who, from his inability to give security, should be compelled 
to deliver the property to the plaintiff, who should give a like 
bond unto that required of him, should become the plaintiff 
in the action for the trial of the title? Under such construc- 
tion, no difficulty could arise as to the remedy upon the 
bond. 

I regret to differ with my brethren in their views of the 
party’s liability, but as I am clearly of the opinion that the 
plaintiff’s declaration shows no breach of the condition of 
the defendant’s bond, and that is made the foundation of the 
action, I think the judgment of the Court below ought to be 
reversed, 








